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A Study on the ‘Patent Misuse’ as a Patent System that
Encourages Innovation
- Focusing on Discussion and Cases in US -
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Abstract: In the United States, the misuse of patent rights is generally exercised by violating the Anti-
trust Act or expanding patent rights beyond the scope granted by the Patent Act. In addition, the law of
patent misuse functions as a reason for defense in patent litigation. Historically, the law of patent abuse
in the United States has been discussed in relation to the Anti-trust Act, which has led to a debate on the
relationship between patent misuse and violation of the Anti-trust Act. On the other hand, there is an
opinion that the law of patent misuse is a means of achieving the purpose of patent policy and performs
an independent function distinct from the Anti-trust law and policy, which mainly aims to protect
competition in related markets. In Korea, there are discussions on the law of patent misuse and
precedents that apply it. Looking at the theory, one is passive about the function of the law of patent
misuse, and the other sees the exercise of patent rights contrary to the Anti-trust Act as misuse of patent
rights. In any view, it is acknowledged that the law of patent misuse is actually used as a tool that gives
the court room to judge the validity or invalidity of patent rights. However, these laws cannot be a
panacea, and it is dangerous to actively use them. This is because it can be reduced to a means of
justifying the arbitrary judgment of judges. Therefore, careful review should be supported when
applying the law of patent misuse. In addition, the criteria for judging illegality under the Anti-trust Act
are used in the application of the patent misuse law. In this case, not only the criteria for judging illegality
under the Anti-trust Act such as competition restriction, but also the judgment on the promotion or spread
of innovation should be considered.

Keywords: Innovation, Patent System, Patent Misuse, Anti-trust Policy

ok vFdAE AdnHow S3AY $ES SHTANLS SN SeRoR Rod
EEE Hoa X A el Wiels Aow olslsha Qlow, Selateld P A
2 7)%eta ok Ao wHe Ao el g Wele SAFA W Bste) =y
glom, 557 da3t SHFAY utate] pAe] tg =Ao] ALHt) the du 53
A g dYE 59 Ao BHS a4y 9% SR, F2 Bl AgelA 44 1
5% BHo s SPFTAN- AN PEEE 5449 )5S SRt AN ok
Wl ME 559 |8 Helol By =29t of& A&7 #evt vk 1 =oE AR,
Received: December 22, 2022; 1% Review Result: February 04, 2023; 2" Review Result: March 04, 2023
Accepted: March 31, 2023
ISSN: 2508-9080 APJCRI 325

Copyright © 2023 KCTRS



A Study on the ‘Patent Misuse’ as a Patent System that Encourages Innovation

- Focusing on Discussion and Cases in US -

THAR el

2 s 54

o]
H

il
|

—_
110

dolH, o

ol

B

ol el
fo M
<D0y
,WH
o Z W
T X
=T
) ®R AR
_Mw Wr oF
o — L.o
R 2
X W
T
ool Mo "
oo T i
T oo MH
)
w mm
wjr oo WL
1%
iy
. T
T s
sl R
)
=y
R = oKX
o A
i W
Py
S
ey
% o
w o P
AN
I

ay
o

s

by
=<

ol
T
™

°
=k

1. A&
¥ ¥ (Schumpeter) ©]%& 7

2
i3

ass

] Xﬂ 3
°

LN

AR o A=
hl8h7} b of ok

=}
=

wpRE ol

Aol

st

=

N

>

o
o

& A== AFE7E

=

Ir

sl

2 3}

71Zb Az Apep g rbel Al A

ol

JJJ
P
Hr

o
0

!

_—

= O

oA
o n,

Ak
=

e,

el M= wl=el

d

il

48 W Fo

]

At w

)

]

&

o=}
=

5 A

=

=

dl,

-

AN

1F

2ERF Sl A Y] =olE
2. 7=

ol At}

Jo= e

=

SR

ol A=
HOE Fuo) A

Ao i
B

=
=

R

™
b

il

jant
=i

H, [ 1]eA4

Copyright © 2023 KCTRS

=8 Awst

o5&

FoH2].

°©

61l

40

1976:d~20153 ]

o]

=

AAE 7120l &3ty

326

H



A Study on the ‘Patent Misuse’ as a Patent System that Encourages Innovation
- Focusing on Discussion and Cases in US -
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[Fig. 1] Number of Utility Patents Registered in the U.S.
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[Fig. 2] Number of Lawsuits for the Application of Patent Misuse Doctrine in the U.S.
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